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On December 17, 20(}9 Hooswr Envnonmental Coungil, Sierra Club and the Enwromnental .
Law and Policy Center (ELPC) filed a petmon under 40 CFR § 123.64 to correct serious defects
in the Indiana water program (heremaﬁer “Dec. 17 2009 Pctmon”) A major portlon of the Dec.
17, 2009 Petition concerned the Indiana general permit rules that were adopted outside the
federally-sanctioned procedures for adoption of general permits (40 CFR Part 124), which were
instead adopted by rule by the Indiana Water Pollution Control Board. .

Meanwhile, on June 30, 2010, Sierra Club (with ELPC acting as counsel) chailenged the use of
Indiana’s “Rule 7” (327 IAC 15- -7) to permit pollution discharges from the largest coal mine in
the eastern United States, the Bear Run Mine, On November 17,2010 USEPA Region 5
independently submitted a letter to IDEM recommendmg that IDEM t require an individual permit
for the Bear Run Mine. Nonetheless, IDEM has continued to allow the Bear Run Mine to
discharge under the illegal “general permit rule.” The permit appeal is now fully bnefcd, and we
await a decision by the Indiana Office of Environmental Adjudication.

Dunng the course of bneﬁng the Bear Run Mme appeal, IDEM has taken legal posmons that
further demonstrate its d1sregard for Clean Water Act authonty ‘We write now to apprise
USEPA of IDEM’s positions as USEPA considers our pendmg Petition for Corrective Action.
IDEM’s continued failure to comport with the federal minimum standards for the issuance of a
valid NPDES permit is clearly grounds for program withdrawal. 40 CFR § 123. 63(a)(2)(n} and
(5>

In its Response to Sierra Club’s Motion for Summary Tudgment', IDEM argues that, if a conflict
exists between the Indiana regulation requiriig all NPDES permits to comply with Clean Water

* Attached as Exhibit 1.



Act requirements and the Indlana regulatlon IDEM has been using to permit d1scharges from
«coal mines, then the more Spemﬁc regulation {the * ‘seneral permit rule”™) prevalls In other
words, IDEM believes that it ¢an permit d1scharges under its “general penmt rules” that do not
comply with Clean Water Act NPDES reqmrements :

In the same document IDEM also takes the position that it does not have the aothority to
undertake basic duties under the NPDES program. IDEM argues that it bdﬂ only consider
whether specific requ1rements of the general permit rules have been met.’ These requirements
are basically limited to an inquiry of whether the applicant has completed all of the blanks on the

notice of intent (NOI) letter form. IDEM further argues that it does not have the authority to
require the applicant to submit additional information beyond what is required on the NOI form
— for example, information necessary to determine whether a discharge will cause or contribute
to a violation of water quality standards. IDEM takes the position that, when faced with an NOI

“to discharge under the general permit rules it cannot consider water quality impacts of that
discharge, including whether the applicant proposes to discharge pollutants into already-impaired .
waters. Instead, IDEM argues that it is obhgated by force of law to allow the discharges to
proceed under its © general permit rules L .

The Indiana general permit regulations do include a “safety valve” that gives IDEM the authonty
to require an individual permit under certain circumstances, including when the general permit
rules would allow discharges that cause or contribute fo violations of water quality standards.
Unfortunately, IDEM “does not automatically review the NOI to determine if any of the
[conditions warrantmg an individual permit] apply,”* and does not believe that it has the
authority to re:gulre applicants to produce information that might be relevant to sucha
determination.” Consequently, discharges that do niot meet NPDES standards are routmely
allowed under the general permit rules.

Aswe understand it, as a result of USEPA’S scrutiny, [IDEM has HOwW taken stéps to sahsfy itself
that it has the authority under Indiana law to write a legitimate general NPDES permit when it
chooses to do so. However, IDEM does not even expect to present a draft of the coal mining
general permit for public notice before the end of 2013. Meanwhile, IDEM has authorized at
least 116 new or modified discharges from coal mines under Rule 7 since our groups sent the
December 17, 2009 Petition, and continues to permn miore illegal dlscharges under this rule.

As explamed in our 2009 petition, ‘the flaws in the coal mine general permit go far beyond the
procedural flaws of the permit-by-rule system. The challenge to the Bear Run Mine permit deals
only with the failure to apply NPDES reqmrements to that specific discharge, but those problems
are likely to be found at most, if not all, coal mines operating under Rule 7. Therefore, a general
permit must not be 1ssued for coal mining in Indiana unless it at least: 1) is not available for
discharges to impaired or high-quality waters; 2) includes an explicit provision that IDEM may
request any additional information from an applicant; 3) requires the applicant to submit an
analysis of pollution-reducing alternatives it-considered in-accordance with ant1degradat10n rules;

* Exhibit 1 at 12-15.
¥ Exhibit 1 at 8-9.

* Exhibit ! at 15.

3 Exhibit 1 at 9.



4) properly applies Indiana’s variable sulfate criteria under all circurnstances; 5) provides a way
of calculating water-quality based effluent limits for all pollutants known to be discharged from
coal mines; 6) requires the applicant to submit information IDEM can use to evaluate existing
uses of the receiving waters; 7) requires identification of any specific Best Management
Practices required by the permit so that such a condition is enforceable; 8) clearly states which
effluent limits (e.g. acid mine drainage, alkaline mine drainage, reclamation mine drainage, etc.)
apply to which outfalls; and 9) requires monitoring for pollutant parameters at least weekly when
an outfall is discharging.

The Clean Water Act requires that a state that has been delegated NPDES permitting authority
“shall at all times be in accordance with” the NPDES permit rules and EPA guidance, or be
subject to EPA withdrawal of state authority to administer the program. 33 U.S.C. § 1342

{c). To be in compliance with NPDES permit rales, a state must have authonty:

(1) To issue permits which---
(A) apply, and insure comphance w1th any applicable requirements of sections 301,
302, 306, 307, and 403;
(B) are for fixed terms not exceedmg five years; and
(C) can be temunated or modlﬁed for cause including, but not hmlted 1o, the
following:
(1) violation of any condition of the permit;
(i1) obtaining a permit by misrepresentation, or failure to disclose fully all relevant
facts;
(ii1) change in any condition that requires either a tcmporary or pennanent reduction
or elimination of the permitted dlscharge :

(2) (A) To issue permits which apply, and insure comphance with, all apphcable
requirements of section 308 of this Act or
(B) To inspect, monitor, enter, and require reports to at least the same extent as
required in section 308 of this Act;
(3) To insure that the public, and any other State the waters of which may be affected,
receive notice of each application for a permit and to prowde an opportunity for public
~ hearing before a ruling on each such application;

33 U.S.C. § 1344 (1). Under 33 U.S.C. § 1342 (c)(3), USEPA must hold a hearing on this
matter. The situation that we called to USEPA’s attention in our Petition for Corrective Action
has not been remedied, as Indiana will continue to allow illegal pollution discharges under its
general permit rules for the foreseeable future. Further, we have no assurance that a procedurally
proper NPDES general permit that will not violate the substantive requirements of the NPDES
program will ever be adopted by IDEM. At this point, 3 Y2 years after our Petition for Corrective
Action was filed, Indiana continues to allow patently illegal pollution discharges under its
general permit rules. It is time for USEPA to require immediate corrective action or withdraw
approval of the Indiana NPDES program.

Sincerely,



Jessica Dexter _
Environmental Law & Policy Center

Albert Etﬁngef
One of the Counsel for Sierra Club

Kim Ferraro’
Hoosier Envuomnental Council

. _Bowden Quinn
Sierra Club- Hoosier Chapter

¢e: Nancy Stoner, Acting Assistant Administrator for Water, U.S. EPA.
Susan Hedman, Regional Administrator, Region 5, U.S. EPA
Thomas Easterly, Commissioner, IDEM :
Maria Gon?a.lez Assomate Regional Counsel, Regmn 5, USEPA
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" BEFORE THE INDIANA OFFICE OF

STATE OFINDIANA )
s ) ENVIRONMENTAL ADJUDICATION
COUNTY OF MARION ) o T e
IN THE MATTER OF: )
OBJECTION TO MODIFICATION REQUESTFOR )
NPDES GENERAL PERMIT NO. ING04023% S T PR
BEAR RUN MINE- } Cause No. 10-W-}-4386
PEABODY MIDWEST MINING, LLC . ) 5
SULLIVAN SULLIVAN COUNTY INDIANA )
) L . .
Sierra Club )
: ‘Petitioner, - . GFFE{:E OF
Peabody Midwest Mining, LLC, ) '
" Permittee/Respondent, L ). FEB 16 2013
Indiana Department of Envmnmental M&nagement )
Respundcnt . : ) ENVIRONMENTAL ADJUDICATION

'S MOTION FOF

- The Respondent, {ha Commissioner of the Indiana Department of Environmental
Management (“IDEM”), by counsel, Greg Zoeller, the mdim Attorney General, through his
Deputy April Lashbrook, hereby files this Response in Opposition to Sierra Club’s Moﬁon for
Summary Judth |

IDEM respectfully requests that fhe Office of Environmental Adjudicaﬁﬁn (“OEA™)
DENY Sierra Club’s Motion for Summary J udgnient and find that there is no gemuine issue of .
material fact that IDEM properly approved coverage under the general permit rules, related to
the J@a 15, 2010 iésuance of modification of coverage under general pérmit INGO40239_ and
that Sierra Club fails to state a claim upon which the OEA can grant relief. ,
: IDEM designates the following evidence in support of its Response:
Exhibit 1. Affidavit of Catherine Eess and Exhibits 1-A and 1-B.

Exhibit 2. - Affidavit of Nancy King and Exhibits 2-A through 2-G. .




Exhibit 3. Deposition of Martha Clack Mettler and Bxchibits 3-1 through 3-11.

Exiﬁﬁit 4, Affidén?it. of Niles Parker and Déce#;ber 17, 2009 Correspondence.

Exhibit 5. Affidavit of Niles Parker and March 10, 2010 Correspondence. 1

Exhibit 6. All Exhibits designated by the Petitioner and by the Permities in support
or opposition of a Petition, Motion, or Response in thls maﬁcr before the

date this Response is filed.

PROCEDURAL POSTURE

This matter was initiated on June 30, 2010 When the Petitioners ﬁled their Peﬂtzoﬁ for |
Administrative Raview of Bear Run Mine NPDES Genera] Permit No. ING040239. The Petitmn
- was amended on August 12, 2010. On Iu1y 13,2010, Peabody filed a Motlon to Dismiss. On .

May 27,2011, the Boosier Environmental Council filed its No‘uce of Voluntary Dismissal. The
Court entered an urder dlS]IJlSSl]lg H0031er Envuonmental Councll from this cause on Iune 28,
2011. On July 22, 201 1, Sierra Club ﬁled its motmn fcr summaxy ]udgment On August 22
2011, the parties jointly moved to apply certain findings of fact and conclusmns of law entered .
by the OBA in Cause No. 10-W-J-4350 (referred to as the “Farmersburg Case”). The Court
entered Findings of Fact, Conclusions of Law and Order in ac_cordance with the joint motion on
August 24,2011 In the Farmersburg Case, the OEA had dismissed the Petitiorer’s aftempts to
invalidate Rule 7 (327 TAC 15-7) for faiture to state a claim upon which the Court could grant
relief. In this case, Counts 7 and 8 also sought to invalidate Rule 7. The August 24, 2011 Order -
“dismissed Counts 7 and 8 of the August 12,2010, Amended Petition for Review. A dispute

- arose regarding the scope of dEA’s de novo review. After briefs wére filed by all pasties and .
oral argument held, OEA isstied Findings of 'F'act,‘ Concl_usions of Eaw and Orderngarding-the-: e |

Scope of De Novo Review before the OEA on July 10, 2012, holding that only the terms and

. Exmmts 1 through 5 are included on a disc enclosed with this Respom, along with electronic copies of -
depositions of TDEM personnel taken by the Permittee in this matter
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condiﬁons of Natiopal Pnﬂutant D.i.scharge Elimination System (“NPDES”) General Permit No
INGO40239 whxch were modzﬁed by the June 15 2010 modification approval are subject to

review in th1s proceeding
The remmnmg Couuts are:

Count One: Faﬂure to assure dmcharges will not cause or coniribufe to violations of - -
- water quality standards.

Count Two:  Failure to assure protection of existing beneficial uses.

Count Three; Failure to conduct a “tier two” anudegradatton analysis.

Count Four: Improper issuance of general permit to Farmersburg Mine.

Count Five: - Failure to issue an enforceable NPDES permit.

Count Six:  Failare to require adequate monitoring of discharges and Teceiving waters.

. STANDARD OF REVIEW

Summary Judgment is appropnate if OEA fmds that “the pleadings, depositions, answers
0 interro ga:tones, and adxmsswns on file, together wﬁh the aﬂidawts and testimony, if any, show
that a genume issue as to any mater;al fact does not exist and that the moving party is entitled to
judgment as amattﬂr of 1aw » I C. § 4-21. 5323,

Addmona]ly, an mtetpretatlon of statutes and regulations by an adminisirative agency
charged with the du‘ty of enforcmg those rcgulahons and statutes is cntitled to great weight,
unless this mlerpretatlon would be mcons1stent w1th the 1aw 1tse]f ‘See LTV Steel Co. v. Griffin,
730N, E Zd 1251, -1257 (Ind. 2000)' see aisa Indicma Wholesale Wine and Liquor Co., Inc. v.
State ex rel. Indzana Alcohohc Bevemge Commzsszon 695 N.E.2d 99, 105 n. 16 (Ind. 1998).
“When a couxt is faced Wlth two rcasonable interpretations of & , statute, one of which is supplied
by an administrative agency charged w1th cnforcmg the statute, the court should defer to the
agency i Shaﬁ'er V. Stafe, 795 "N E.2d 1072 1076 (Ind_ Ct. App. 2003) (citing Sullivan v. Day,

681 N E 2d 713 716 {Ind 1997) “When a court determines that an administrative agency's

2 IDEM does not waive its earlier argument that Counts One throu gh Six failed to state a claim upon which relief
may be granted but is merely restating the earlier decision.
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inferpretation is reasonable, it should “terminatef | its analysis’ and not address the
reasonableness of the othet party's mterpretatmn » Id. at 107 6 1077 (cﬂmg Ind. Whol esale Wine,
695 N.E.2d at 105), “Terminating the analysis recoghizes ‘the general pohcnes of acknowledging
the expettise of agencies empowered 10 mterprefc and enforce statutes and increasing public
reliance on agency interpretations.”” Id. at 1077 (citing Ind. Pﬁtolesak Wine, 695 NE2d at
105).

UNCONTROVERTED FACT S

TDEM approved the initiat Notice of Intent (‘NOI”) for anew general permit for Blaek
Beanty Coal Company Bear Run Mine, INGO{I-OE;’;Q, on_May 15,2009. See Exhibit 1-B. This
NOI corresponded to the areas included w1thm Indiana Deperouent of Natuxal Resources Sutface_
Mining Control and Reclamatlon Act (“I-SMCRA”) Perrmt Nos S~0256 S 0256 1, 8-0256-2, 5-
0256-3, and $-0256-4 and requested that eighteen outfails prevmusly covered under general
permit ING040127 be covered under the new general pexmit coverage undez ING040239 See
E}dnblt 1-B. Black Beauty Coal Company, 1I1.C, was the predecessor of Peabody Coverage
uuder INGO40239 is effective through May 31, 2014. See Exhibit 1-A. No Petition for
Administraiive Review was filed with regard to the initial coverage under general permit
- ING040127, effectlve May 15, 2009. 031 October 15, 2009 DI)EM approved anNOI o modxfy
coverage under }NG{)40239 by deleting coverage for Outfaﬂ U 18, which was removed for
raﬁroad construction, and which dlseharge was oovered by exlstmg Outfall 047. See Exhibit 1-
B. OnMay . 15, 2010, YDEM approved modlﬁca’uon of general perrmt coverage under
ING040239 by addmg one new outfaﬂ Qutfall 019, which woutd discharge to an wmar.eed
tributary to Black Creek. See Exhibit 1-B. _On June_lS, 2010, IDEM’s Office of Water Quallty,-

NPDES Permit Section issued a letter granting approval of three modification requests dated




March 25 2010, Aprﬂ 12 2010, and Apnl 27, 2010 addmg two new outfalls for coverage
(Outfalls 016R and OISR) activating two outfalls ‘which had previously been approved but
which had ot 'yet been constructed (Outfai]s 041N and 042); changing the mine drainage status
for Outfailé 045, "04'6" 049, and 650 from Undetermined to Alkaline, deleting one unconstructed
outfall, Qutfall 041 S from coverage because of a determination that it was net needed, and
adding but not act:watmg new unconsmlcted alkaline mine drainage status Outfalls 009, 011, and
053 through 063. See Extubl’c 1-A. As of Fone 15 , 2010, thlriy-‘fwo (32) outfalls were permitied
1o disbha.r.gé .tn.'Bufteﬁnjl'k (h*eak an' uﬁnam'ed tributary to Black Creek, an unnamed tributary to
Mlddlc ka Creek, an unnamed nibutaz'y to Spencer Creek, Spencer Creek, an unnamed
tributary to Pollard Dltch and an unnamed mbufary to Maria Creek under Gencral Permit
ING040239'. See Exhibit I—A. Three outfalls had previously been included in the general pertnit
coverage :td dlscharge 0 the sarne receiving __s_i_;r_eams_ uh(_lcf:r INGO40‘239 See Exhibit 1-A. TDEM
followed the requirements set forth m 327 IAC Axticle 15, Rule 7, in approving t]ns ;ﬁoﬁiﬁéaﬁon
of coverage. for the Bear Run Mine_._ | _ |
ARGUMENT

Sierra Club is pelitioning for reviéw in the wrong fémm of the wrong issues at the wrong
time. Sierra Club’s Amended Petition for Review and Memorandum in Suppott of Summary
Judgment can be construed as comprising two separate and distinct issues: 1) Sierra Club argues
that by approving modification of peﬁhit coifer;ée tnder Rule 7 for the Bear Run Mine, IDEM. -
 failed to meet vaﬁm_is requirements of the Cle;dn Water Act (“CW. ™) (described in Counts One,
Two, Three, Five, and Six); and, i) Si.e_ir.a' Club argues that IDEM should have required the Bear
Run Mine tc; apply for an individual pénriit (Count Fouf). There is no genuine issue of material

fact with iegard to the first issue: IDEM, as a dclégated authority for the NPDES progrém,




folldwed all of the requirements of Rule 7 in approﬁx;g the modification and is thercfore eotitled
to judgment as a maiter of law upholding said approval. The specific ternl-ls of Rule 7. cangot be
challenged in this proceeding, so the GEA- must presﬁme that Rule 7 meets the requircments of
the CWA. IDEM believes tha’# the seconcf issue is ﬁot ripe for Eview by OEA because IDEM .
has never made a decision with regard to whether the Bear Run Mine shoutd apply for an |
individual permit. IfIDEM v\lre.re‘ to maka such a decision, howéver,_ﬁlis decision would be
subject to review by OEA (under AOPA, at the request of any aggrieved or affected party,
including the permiitee), and, in order to require application for an individual pel;nit by the Bear
Run Mine, IDEM would have to show that one of the factors m 327 IAC_15-2-9(b) applie.s.to the
discharge. In this situation, IDEM concurs with Peabody that none of the factors apply tﬁat
would aliow IDEM to requirg Peabody to apply for an indi_vidual pernit fof the Bear Run Mine,
I. . Thereis no genuine issue of material fact as to whether IDEM followed all of the
requirements of Rule 7 in approving the modification of coverage under
ING040239.
Al ‘When review\'ing.a N'otice of Intent for coverage under the genér#l permit
rule, IDEM, and thus, OEA, is limited to considering in ifs review the
provisions of Indiana Cede anl;"_i 3271AC Article 15.

Rtisa “keystone of administrafive 1aw’; that agency authority is derive& solely from
enaﬁling statutes. Indiana State Board of Embalmers and'Funeml Directors v, Kauﬁnan, 463 |
N.E.2d 513, 521 (ind. Ct. App. 1984). Administrative agencies have qnly Kthe powers granied to
them by the General Assembly. Ind. Dept. State Revenue v. Bulb_naﬁc_ Trdnspért Co., 648
N.E.2d 1156, 1160 (fnd. 1995). See also Smith v. Thompson Const. (.Z'a.,.69 N.E.Zd 1.6,- 17
(1346), (“.[.s]inc.:e .thc [Industnal Boaré of Indlana} dcﬁvé.s its authonty .fm.ni the ,stétﬁt_és, it can do
| the things authorized by the Legislature and beyond that it cannot legally gb.”); Indiané Aif _

Pollution Control Bd, v. Richmond, 457 N.E.2d 204, 207 (Ind. 1983), (¢ [u]m_ici: Indiana law an




ad;:ninish‘aiiv.e. agency ﬁas o.nly such power.as' its éréaﬁhg_stéftite has bestowed upon it. Any act
of such ag]mjni_strative agency for which there is n.o éuﬂlority in its governing .STaill‘ié is void and
of na effect.”); Incﬁ'ané ;S't.ate_Bd- Of Pub. W.e{faré'v. “Tioga Pines Living Ctr., 622 N.E2d 935,
939 (Ind, 1093)(“T is elementary that the authority of the State to engage in administrative action
s Timited to that which is granted ithy statete.. ). '_

In 1994,' the Wéiér.Ponuﬁaﬁ Control Board added Rules 7-12 to Article 15 of 327 IAC.
See 327 IAC 15-7 t]jroﬁgh 15412,' See Exhibit 2-D; 2~§; 253 Rule 7 was written with the inteﬁt
to meet NPDES rqquire;me.n.ts,. iIl(;Iﬁ;iiﬂg enﬁufmg state water quality standards ave met when

permits are issued. See Exhibits 2-E, p. 9, 14; 2-F, p. 2-3.
The purpose of [327 IAC Article 151 is to establish NPDES general permit rules for certain classes or
“icategories of point source discharges by prescribing the policies, procedures, and technical criteria to
** operate-and discharge under the requirements of 2 NPDES general permit rule. Compliance with all
requirements of applicable general permit rules may obviate the need for an individual NPDES permit
issued under 327.JACS. .. . . R R LN

3271AC 15-1-1.

(a) The commissioner may regulate the following discharges under NEDES general permit rules:
(1) Point source discharges of storm water associated with industrial activity as defined in 40 CFR
122.26(b)(14) as published in the Federal Register on November 16, 1990. o
(2) Such other categories of point sources operating within the state that:
) {A) involve the same or substantially similar types of operations;
(B) discharge the same types of wastes; DR
(C) require the same effluent limitations or operaiing canditions; and.
(D) requite the same or similar monitoring requirements.

327 IAC 15-2-2.
The purpose of this rule is to regulate wastewater discharges from surface mining, underground mining,
and reclamation projects which utilize secimemation basin treatment for pit dewatering and surface run-off
and to require best management practices for starm water mn-off so that the public health, existing water
uses, and aquatic biota are protected. o T O T
©327IAC 15-7-1. .
_ "I‘h_e'_diséhalgg_e__s at jssue here are discharges of stormwater associated with coal mining, '

which is an industrial activity as defined in 40 CFR 122.26(b)(14). In order fo pprove coverage

* * During that rulemaldng process, the Hoosier Environmental Councit provided comments arguing that IDEM
should not allow general pemitting for coal mines. See Bxhibit 2-F, p. 9-10.
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under the general permit tule for wastewaiex assogiated with c_oal mining, IDEM is limited to
consideration of four (4) issues. See 3;2? IAC 15w7¥5(c).

First, IDEM must determine Wh;fﬁe; the applicability requirements foﬁnd in 327 JAC 15~ :
7{3 and 327 TAC 15-2-3 aro satisfied. Generally, these rifes state the extistence of NPDES
ge;neral pennitsf in Indiana, and state that NPDES general permitiees a:re. governed by inore
specific rules. Second, IDEM must(;ietermiﬂe whether the NOI Iettei requirements found in 327
IAC 15-3-2 are met: | | | |

Sec. 2. Bxcept for permittoes covered ander 327 1AC 15-5 and 327 IAC 15-13 and as provided in 327 TAC
15-14-4, the NOI letter shall nclude the following: _ .

(1) Name, mailing address, and location of the facility. for which the notification is submitted.

(2) Standard Tndustiial Classification (SIC) codes, a5 defined in 327 TAC 5, wp to four (4) digits,

that best represent the principal products o activities provided by the facility. E

{3) The person's name, address, telephone number, e-mail address (if available), ownership statos,

. and status as federal, state, private, public, or other entity. Lo N

{4) The latitude and longitude of the ‘approximaie center of the facility to the nearest fifteen (15)

seconds, and, i the section, township, and range aré provided, the nearest quatter section in which

the facility is located. B R PSR :

(5) The name of recefving water, or, if the discharge is to 2 municipal separate storm sewer, the

name of the munivipal operator of the storm sewer and the ultitpate recéiving water.

{6) A description of how the facility complies with the applicability requirements of the gencral

permit rule, .

(7) Any additional NOI letter information required by the applicable general permit rule.

(8) The NOI letter must be signed by a person meeting the signatory requirements in 327 JAC 15~

43(g). N TS e -
(Water Pollution Control Division; 337 JAC 15-3-2; filed Aug 31, 1992, 5:00 p.m.; 16 IR-19; erraia filed
Sepr 10, 1992, 12:00 p.m.; 16 IR 65; reddopted filed Jan 10, 2001, 3:23 pm.: 24 IR 1518; filed Oct 27,
2003, 1015 a.m.: 27 IR 832; filed Dec 18, 2003,10:39 am.: 27 IR 1563; readopted filed Nov 21, 2007,
1:16 p.m.: 20071 219-IR-327070353BF4) :

Third, TDEM must determine whether the NOI requiremeﬁts found in 327 JIAC 15-7-5(a) ave
satisfied, which include: .

(2) T addiffon to the NOJ letter requirsments contained I 327 TAC 15-3, a person regulated under this rile
pnst submit with the NOT letter requirements unde this role the following information: - _
- (1) The discharge location of pach outfall, including each outfall regnlated under ssction 7(B){(6) of
this rule and its associated receiving stream. o
-(2) An ideatifying outfall nuniber. The nurnbering shall start at 001 for the first outfall; 002 for the
gecond outfall, and continue in that manner antil all ontfalls ave nurnbered. The sequential number
assigned to any outfall identified under section 7(b)(6) of this rule shall be-preceded by an age
(3) For each numbered outfall, identify the mine drainage status 16 gulated under section 7(2)(1)
through 7(a)(4) of this rule. For tmbered ontfalls regulated under section 7(b)(6) of this rule,
identify the ouifall as discharging storm water. ' . ERER :
{4) The dry weather base flow yatae for each numbered outfall regulated under section 7 @)(1)
through 7(a)(4) of this rule. .. . _ , :




(5) A topographlcai map identifying the location of the coal mmmg operatmn, the receiving ..
strcams and the ]ecanan of zach numbercd outfall

3271AC 15“7 S{a) Fmaliy, EDEM must pubhsh notlce of 1ts appmval of coverage under the -
general permit rule. See 327 IAC 15 7- 5(0)(2) Su:rxa Club’s Tuly 2, 2010 Petmon, Attachment
4. Sierra Ciub’s a]legatlons do not address czrgy of these limited issues. Ifa permittce mcets these
requuements 327 IAC 15- ?—7(&) states t’nai “a person reguiated under this rule is authorized to
discharge thlough the outfalls ldentlﬁed in the NOI fetter in acccndance w1th ﬂns rile”
The NOIs submltted by Peabody for the Pernnt Modification approved by IDEMon Fune *

15, 2010 are attached to the Afﬁdavzt of Cathenne Hess as Exhlbﬁ 1-A. They meet all of the -
reqmremcnts in the apphcabie rules The Sle;:ra Club has not aﬂeged that these NOIs do not
meet the requ:rcmenis of 327 IAC 15—‘7 et seg and 327 IAC 15—2 3. Tnorder to authonze o

' dlschaxgmg under the general penmt rule IDEM can only reqmre subrmttal of the information
that is required by the general penmt mles Wﬁh regaid to a modification of coverage under a
general penmt, puxsuant to 327 TAC 15-7-5(c), IDEM is smm]arly limited. The Sierra Clubhas
made many clanns but none of 1ts c‘ialms apply to the agency auuon—ﬂle modlﬁcatlonuthax isat
issue here.

Tust as the IDEM does not have the authorjty to act in 2 manner inconsistent with the authority explicitly
granted to it by the iegislature, neither can the OEA. “An agency, however, may hot by its rules and
regulations add to or defract from the Iaw as enacted, nor may ity rule extend its powers beyond those
conforred upen it by law.” Lee Alun Bryant Health Care Facilitles, Inc. v. Hamilton, 788 N.E.2d 495, 500
(Ind. Ct. App. 2003). TDEM can only determine whether a permit should be issued by applying the reevant
statutes and regulanons The IDEM may only consider those factors specified in the applicable rcglﬂauons
in deciding whether to issue a per:mt As the ultimate anthority for the TDEM, the OEA’s authority is
limited by staiute (LC..§ 4-21,5-7-3) to defermining whether the IDEM decision comples with the
applicable statutes and regulations. If the DEM doss not have the regulatory authority to address certain
issues, the OEA dnes not have the aathority to revoke a permit on the basis that TDEM failed fo consider
thege issues, L . '

See 'Springﬁefd Environmental General Partnership, 2012 OBA 45. .
The OEA may only review IDEM’s approval of this modification of coverage under the

general permit rule to determine whether it conforms to the applicable standards and




requirenents e:stablishefi ;Iny the Indiana General Aésembiy and the Water,Po]luﬁdn Control
Board The OEA cannot mvahdate ]DEM’S auﬂmnzaﬁon to dmcharge pursuant to Rule 7,01
vacate this mod;xﬁcauon of coverage if 1t finds that IDBM has foﬂowed afl of the requirements of
Rule 7 in authorjzing the dischdrge
To prevail on the merits of this case, the Slena Club must show that IDEM did not follow
the applicable regulai:nons for general permits as stated in 327 IAC 15-7 in the aufthorization
1ssw3:d to the Permittec for modJﬁcatron m’:‘ coverage undar INGO40239 The O}sA can smly
review IDFM’S dsc1s;om to determine whe’iher ]DEM acted in confonmty with controllmg
statutes and regulations. See Luce Townsh@ Regional Sewer Dzstrch 2011 OEA 141. Since
there is o genume issue of material fact with regard to IDEM’s comphance m‘ch the apphcable
rules for authorizing. modlﬁcahon,s of coveragc under the general permlt rules related to .
discharges of wastewater from coal mmes IDEM is entlﬂed to Judgment asa matter of law in ts
_ favor. | |

B.  Reviewing IDEM’s NFDES program to determine whether it meets the
reqmrements of the Clean Water Act is beyond the scope of OEA’s review.

Sierra Chub’s primary argnnents——ﬁ:ai IDEM dida’t comply with vatious NPDES
requxremﬂnts related fo mamtalmng water quality standards existing beneﬁcml uses, and
ensurmg an antide gradataon revww is completed when authonzmg the Bear Run Mme to B
.dlscharg&——are attacks on Inchana s general pemut program and are not appropnate for
constderemon n ﬁus forum 33 USC § 1342 prowdes thal a state NPDES I)rogram is. subject 1o
the review and approval by USEPA whlch may ‘be mthdrawn See 33 USC § 1342(c)(3)

IDEM origimﬂly received approval of its NPDES. program mn 1975, and ID]:.M’S NPDES general

4 These attacks are also ot appropriate at this time, becanse the initial anthorization to discharge was in 2009, and at
issue in this proceeding is only a modification of coverage. These arguments are the wrong issnes, made at the
wrong time, in the wrong forum, .
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permit program was approved by USEPA i in 1991, See Exhibits 2-A; 2-B; 2-C. The USEPA has -
had the opport!mliy to provide comments to IDEM during the rulemak:mg process for Rule7,but -
failed to do so. See Eﬁhibii 2. Tn fact, the USEPA stated, in a 1990 letter regarding the proposed
general permﬁ mles,. that the factors under which IDEM could require an individual permitfora -
discharger othéf{vié,é covered under a general permit were “more stringent than federal law.”. See
Bxhibit2-C. |

| The Sierta Club has récénﬂy ihitiaied a petition to the USEPA for corrective actionon - -
Indiana’s NPDES program. See Exhibit 4 TDEM provided a response on March 10, 2010. See
Exbibit 5. Pages 517 of Sié};ra Club’s Memorandum in Support of Summary Judgment reiterate
the claims made in this petition thSEPA_‘, which it an attack on Indiana’s general permit
program and spgciﬁcélly'327 TAC Article 15.7. On p.2 ofits Memorandum in Support of
Sumamary J udgméﬁf,' Sierra Club admitted that it belioves that Rule 7 is inadequate. This - -.
proceeding before the OEA to challenge the June 10, 2010 modification of coverage is merely a
back-door attempt to have fhe OFA review Rule 7. The Sierra Club knows that the OFA is not
the pl‘()pel'. forum for these complaints; USEPA or U.S, District Court would be appropriate

. forums for the Sierr Club to bring these complaims'. USEPA’s review of Sierra Club’s Petition
continues independently from this matter and shouid have nolbearing on the OEA’s review of
IDEM’s actions Iegardmg tfms modlﬁcatlon of covcrage

- IDEM ackxmwledges fhat USEPA has ‘had issnes thh certain aspects of IDEM’S general

permitting program. Sée E_Xh_iblts 3-8;3-9. IDEM is addrcssmg those issues by amending 327
TIAC Arl;'lclé'ljs.r See Exhibit 2-G; Bxhibit 3-11, Counsel for the Sierra Club has provided
comments as paJ:t of thét rulemaking and several of the issucs raised by the Sierra Club in this

proceeding are being addressed by that rulemaling. -But in this proceeding, the OEA can only
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_review IDEM’s actions with regard to whether it foliowed Rule 7 when it _app:oyed this
modification. | | |
1.C. 4-21.5-7-3(a) states that the OBA IS eétablished to “review, under this article, agency '
actions of the depaxtment of environmental managemen, actions of a board described in IC 13-
14-9-1, and challenges to mlemakmg actions by a board descnbed inIC 13 14—9-1 made
pursuant to IC 4-22-2-44 or IC 4- 22=-2-45 ” Although Slerra Club fres to argue that this speclﬁc
modification of coverage under a peneral permit was mvahd, and it denies that it is attaclc_mg |
Rule 7, the nature of Sierra Club’s arguments s.how that it believes ﬁ_]at Rule 7 does not meet
NP_DES requirements, end it urges OEA to invalidate IDEM’s authorization for this discharge
~ under Rule 7. See Sierra Club’s Memomnduﬁ in Suppoﬁ of Summary Judguleet, P 10,.1 3p
21,92 p 22, 1] 2. But these argnments are beycnd fhe scope of OEA’s review in this matter
because there is no gemuine issue of maienal factasto wheﬂler IDEM followed all of ﬂtxe
reqmrements of Rule 7 when approving this modification of coverage
If the OEA finds that IDEM was required to do anything in addition to What is rcqmred
by Rule 7 or the other rules promulgated by the Water Pollution Contro_l Beard relating to the
approval of coverage inder a general permit, such a fmdmg WonJld_ be in excess of OFA’s
 statutory amthority in this proceeding. |
| C, As the more specific rule, Rule 7 prevails under the rules of statutory
construction over the general rules requiring that each permit ensure
“comphance with all applicable requirements-of the Clean ‘Water Act.”
As the delegated authority‘implemenﬁng the CWA, IDEM miend_s for eac@ permit it
issues to meet the requirements of the CWA‘. Sée Exhlblt ZQA; 2~B 3 2-C, 2~D, 2-E;'2'-”I""Waﬂd'2:(}.

Rule 7 is the means by which IDEM speciﬁca]ly implements CWA requirements for permitteee

5 See the Sierra Club’s Reply to Peabody s and IDEM’s Respomses Regarding the Scope of OEA’s De Novo
Review: “[This] permit appeal is ot {} a challenge to whether the blanks on the NOT form were filled out
correctly.”
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secking coverage for discharges of stormwater associated wfch sedimentation basifs at surface
andundergrouﬁd-coalmincs:_ - S

'Iiﬁe pmpose .of th1srule. 1s to. regu!atewastewaterdlscharges fmm surface mmmg, mdé;g'@um.i mmmg, ..

and reclamation projects which utilize sedimentation basin treatment for pit dewatering and surface run-off

and to equire best management practices for storm water ran-off so that the public bealth, existing water -

Moo gt
327 IAC 15-7—1-. There- is 0o issue regardiﬁg wliethéf fhose type's'.of diébhaf’ges' are covered
under this :apprqval of .a.modiﬁcation of coverage mderINGO40239 Rule 7 épeciﬁcaﬂy
addresses thé_se_ typesof disﬁﬁaxges. o S B

The Sietra Club la.r_gt.les.ﬂ;s.xt, by authonzmg di;s.chér.g.es under .ﬂ'ﬁs.médiﬁca'ﬁbn of general
permit coverage for_ the_: Bear Runi\/ﬁne,nlﬁEM.di.& i}ét .f.oilo.w. 327._IAC 5~2—10. and federal law -~
by ensuring_that_ each “NPDES benﬁit shaﬁ préﬁdé fof. and enSti're;.(izoﬁ@ii.ance"With alt
applicable requirements of the _C;WA, Iegtﬂanonspxomulgatedlmder the CWA, and state law.”
See Sicna Club Memorandum m Suppoﬁ, p 8. It:.\.g;ou.]a seem, ﬂleﬁ,. that Siema Clﬁb- is arguing
that 327 TAC 5-2-10 and 3271AC 15, Rule 7, axoin confliet. T

To resolve issﬁe’s of sfatﬁtﬁry (_:onstrﬁction, OEAhas égréed :ﬂiat"‘the same rules that
govem 'cdpstucﬁgn of sta‘_cutes_a_lsé goverm coné&ucﬁon of rules As the cowt stated in'}itﬁl ler :
Brewing Co. v. Barth.oiomw C‘ounty B;ev.e.ra‘.gé Cés., Inc , 674 N.E..Zd., 193 {Ind. Cf. App. 1996):

Our inquiry into the meaning of Rule 28%s prohibitior. . begins.wim a recognition that rulés wh'i.oh apply
to the construction of statutes also apply. to the. construction of administrative rules and regulations.
Indiana Dep’t of Natural Resources v. Peabady Coal Co. (1995) Ind. App., 654 N.E2d 289. Of course,

properly adopted administrative rules and regulations have the force and effect of law. Dep’t of Fin. Inst. v.
Johnson Chev. Co, (1950) 228 Ind. 397,92 NE2d T4 © 0 v e .

See In re: Seagrams & Sons, 2004 OEA 58, Further, h

When construing a statufe or regalation, the Court soust apply certain rules of statatory construction. The
first rule js that. when 2 statute or regulation is clear and unambiguous on its face, the court does not need to
agpply any rules of construction other than to ‘tequire that words and phrases be taken in their plain, . '
ordinary and usual sense.” St. Vincent Hosp. & Health Care Ctr., Inc. v. Steele, 766 N.E.2d 699, 703-704
(Ind. 2002); Bourbon Mini-Mart, Inc. v. Commissioner, Indicna Deportment of Environmental "
Manggement, 806 NE2d 14 (ind.Ct.App. 2004); LC. § 1-1-4-1(1). If the court determines that the wording
of the rule or statuts is imambiguous, it is not subject o interpretation. The Court may consult with English
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langnage dictionaries to ascertain a word’s common and ordinary meaning. Fort Wayne Patrolmen’s
Benevolent Ass'nv. Ciy of Fort Wayne, 903 N.E2d 493 (Ind. Ct. App. 2009). - o

However, if the Court detetrmines that there is embiguity, then other rules of statntoiy construction shall be
applied. “If a statote js subject to interpretation, our rain objectives ars to deférmine, offect, and implement
the intent of the legislature in such a marner so as to prevent sbsurdity and hardship and to favar public
convenience.” State v, Fvans, 790 N.E.2d 558, 560 (Ind. ‘App.; 2003), “The meaning and infention of the
Jegislature are to be ascertained not only from the phraseology of the statue bt aiso by considering its
‘nature, design, and the consequences which flow from the reasonable alternative nierpretations of the
statute.” Statev, Hensley, 716 N.E2d 71, 76 (Ind. Ct.App. 1999).

See Boerman Carrqll. inry, LLC, 201_0 QEA 191..
It is a basic rule of statutory constructioﬁ fhat statuteé._ relatiﬁg td the sétmg‘ general subject
' maﬁér af_e in pari materia and _should be construed together so as to pfoduce'a harmonious
_ system. See Economy Qil ICOI‘p. v. Indiana Deﬁarnﬂent bf Stafe:Refenue, (1‘97’4) 162 md.App.
658, 664,321 N.E.2d 215, 218. Ttis also elememérg that whete one statufe deals with a subject
in general terms and, another statute dea}s mtha pai't of tﬁe samé sﬁbject 111 émore detaﬂed oi'
specific manner, t_he two should_be harmon_i..ze.d,” 1f pc;séil:).lé. HOWBVBI‘,If ﬁiéy are in |
ixr_econcilable conflict fhen the more dctaiied W]ﬂ prevail as to tﬁe subject.if cov'e'rs: Sez
Economy Oil, supra. See also Sf:;tfe ex rel. Eastem Pﬁlaski C;)mmuniiy School C&rﬁ_ etalv.
Pulaski Circuil _Co;a_‘t et al,'(_1_975) 264 Ind. 3.7.,‘, 358 i\T.E.?.d 534; State éx rel. Schuerman . _
Ripley County Council, 182 nd. App. 616, 619, 395 N.E.2d 867, 869 (19’79); Sanders v. State,
| 466 NE2d 424, 428 (Tnd. 1984), __ - |
. Hore, 327 TAC 5.2-10 follows 327 IAC 521, which stetes:
This rale dofines tho general programmatic requirements of & poliutant ﬁiscﬁa'rg; permit sys.te}; tobe
administered by the commissianer consistent with the NPDES requirements zet forth in Sections 118, 318,
402, and 405 of the Clean Water Act and federal r_ggulatiog; adupﬁd pgrsuan’lt thereto. | ’
327 IAC 15 begins with: . = |
| The purpose of tbis azﬁc}c is 1o establish NPDES éeﬁbral permit rifes for. certam 'cl’éése’s or categories of

point source discharges by prescribing the policies, procedures, and technical criteria to operate and
discharge under the requirements of a NPDES general permit rile. o
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To construé 327 TAC 5-2-10 and '327 TAC 15-7 hamioniously, OFA need only agree'that Rule 7
is the specific impleﬁlentation of 327 TAC 5-2- 1() ‘As the more specific rule, intended to deal
with snecific classes or categories of pbint source-discharges within the NPDES program, the
'provisio.ns 'bf‘32’1_'IA.C 15, Rule 7 preva;l as to the spcmﬁcdlscharges it c_:o-ver.s,.' oifer the more -
general, “p.rog.rér:n.nl.e;i.ic.” reqmrements described in _3.27'12;@_5 ~2_—.1 0. Such an i‘:nte%pr_e;.tgi.‘_ui_on -
would be in accordance with tﬁe rtﬁes §f stamtory c;ﬁéﬁ'ﬁcﬁon. .Thé .ruies .s.ho.ul.d.be. -coﬁstrﬁéd
together, aﬁd Beﬁaﬁéé'IDEMfS; issuance of the appré)val of the modification of coveragé metall -
of the fequﬁerﬂénfs of Rule 7, it must be upheld.

I - ¥ isnot ripe for OEA to make a décision regarding whether any of the factors
allowing the Commissioner to require an individual permit for the Bear Run Mixne,
listed in 327 TAC 15-2-9(b), apply, in advance of such a decision being made by
IDEM. .. T .
In Sestion V, page 18, of fs Memorandum in Support of Summecy fudgmert, andin

- Coumt Four of its Amended Petition,the Sielxa Cliﬂ; correctly .st.atés_ that Indlana’s Genéfal

Permit requ:iréxﬁents corttain a jnrbviéion that gwes ].]jEM.the d13cret10n to :cqun'e a &schﬁrger to

apply for an individual permit.® But the discretion initially belongs to the TDEM and not fo the

OEA. The Sierra Club is arguing that the OEA act when the Commissioner _has‘ not made any

determination with regard to issuing an individual pemﬁt fof the Bear Run mine. There ‘has been

no decision of D)EM stating that it is e);ercising its discretion under 327 TAC 15-2-9(b), and
when IDEM makes a determination on an NOI, it does not automatical_ly_ review the NOI to
determine if any of the six 327 IAC 15-2-9(b) situations apply. See Exhibit 1,§19-11. The
facts relati_ng’ fo whe_thgr ZDEM_shpuld require an individual pcrmit for the_ Bear Run Mﬁlﬁ were

never before TDEM becase the only issue before it, relating to this Petition for Review, was -

6 Gjerra Club clearly states, on p. 2 of ifs Reply to Peabody’s and TDEM’s Response Regarding the Scope of OEA’s
De Novo Review, that this “permit appeal is not [] a petition for an individual permit.” -Because the Petifoner has .
stated that this appeal is not & petition for an individual permit, OEA should not undertake a review of whether an .
individual permit shovld be required under 327 IAC 15-2-9. s ' e -
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whether the modification of coverage should be appfoved under ING040239, Thetefore,
determining whether any of the six 327 IAC 15-2-9(!3} situations apply is not ripe for OEA’s
review. | ‘

Ripeness relates to the degree to which fhe defined issues in a case are based on actual facts rather than on
abstract possibilities, and ate capable of being adjudicated on an adequately developed record. Since ihe
Commissioner has not even begun the decision-making process regarding Chemwaste's application, IDEM
asserts that fhere exists nothing for 2 court to review, IDEM claims that since Chemwasie bas neither been
denied a permit nor had an opportumity to exhavst administrative remedies, judicial intervention is
mmwarranted - = _ :

 See Indiana Dept. of Envtl. Mgmi. v, Chem. Waste Mgmt., Inc., 643 N.E.2d 331, 336 (Ind. 1994)
(emphasis added). Likewise, IDEM has not begun the decision-making process with regard to
whether an individual permit is appropriate for the Bear Run Mine because that issue was never
before it. There is nothing for OEA fo review..

Black’s Law Dictionary states that ripeness is the “circumstance existing whén a case has reached, but has

not passed, the point when the facts have developed sufficiently fo perm it an imielligent and usefid decision

to be made.” Cf Metnders v. Weber, 604 N.W.2d 248,263 (SD.2000) (“Ripeness involves the timing of
judicial review and the principle that jndicial machinery should be conserved for problems which are real
and present or imminent, nof squandered on problems which are absiract or hypothetical or remote.”)

(citation and internai quotation omitted), When ruling epon a ripeness challenge, the Court mmst consider:

(1) “the fitmess of the issues for judicial decision™; and (2} “the hardship to the parties of withholding cout

considerstion.” Rene ex rel. Rene v. Reed, 726 NE.2d 808, 822 (Ind.Ct. App.2000) (citation omitted).
See Carroll County Rural Elec. Membership Corp. v. Indiana Dept. of State Revenue, 733
N.E.2d 44 (Ind. T.C. 2000). -

As discussed above, the OEA is established under 4-21.5-7-3(a) to review agency actions.
of IDEM. There is no statutory or regulatory provisien allowing OEA to determine whether an
individual permit is more appropriate for a given discharger absent a decision by IDEM to do so.

327 TAC 15-2-9(b) states; -

h "The"é'dﬁjmissiéxnér' gy reqitre 20y petson either with an existing discharge subject to the requirements of

this article or who is proposing a discharge that would otherwise be subject to the requirements of this
article to apply for and obtain an individnal NPDES permit if one (1) of the six (6) cases Listed in this

7 The righit time for a petitioner to request an individual permit would b af the time of initial permit coverage or
renewal. Renewal of coverage under this general permit is scheduled to oceur in 2014, Also, many of the jssnes
that Sisrra Club has raised in this proceeding would be more appropriate to bring during the public comment period
for the general permits, scheduled to be administratively-issued when the gencral permit rules are revised,
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subsection occurs. Interested persons may petition the commissioner to take action under this subsection. -
Cases where individual NPDES permits may be required include the following:
(1) The applicable requirements contained in this articls are not adequate ta ensore compliance
with: P n o
{A) water quality standards under 327 JAC 2-1 or 327 JAC 2-1.5; or
(B) the provisions that implement water quality standards contained in 327 1AC 5.
(2) The person. is notin compliance with the terms and conditions of the general permit nile.
(3) A change has oceurred in the availability of demonstrated technology or practices for the
control or sbatement of pollutants from the point source.
(4) Bffiuent Iimitations gwidelines that are more stringent than the requireinents in the general
permit rale arc subsequently prommulgated for point sources regulated by the general permit rule. -
(5) A water quality m#nagement plan containing mare stringent requirements applicable to such
point source is approved,
(6) Circamstances have changed since the activity regulated under this article began so thatthe

discharger is no longer appropriately controlled under the general permit rule or either a tereporary
or permanent reduction or elimination of the authorized discharge is necessary.

In seeking fof the OEA to It::c.l'uiil.,‘f:‘,. ﬁ]ﬁt Peabodf’ap’ply for an individual pexmi‘; f{‘.n' the
Bear Riun Mine, the Sierra Club is attempting to make an end-run around TDEM and asking the
OEA to exceed its statotory authority. REE

Nevertheless, although the Cﬁmmiésione:r has not yet made a detennination; and
therefore, there is noﬁljng for OEA to review, IDEM concurs with Peahbd_y _Midwgst Mining’s
position that the facts described in its Memorandum in Oppositi;)n to Sierra Ciub’r; Motiéﬁ .folr

Summeary Judgment and Designated Evidence show that none of the six (6) factors de:scxib_ed in
| 327 TAC 15-2-9 (b) apply here, and that IDEM cammot require P_eabody to apply for an individual
permit for the Bear Run Mine. |
CONCLUSION

There is no genuine issue of material fact with regard to whether IDEM foﬂowed the

Tequirements of Rule 7 in approving modification of coverage under pe;rm_it INGO{LOZE; OEA

should uphold IDEM’s approval. ‘Wiih regard fo whether an individual permit should be

- _ required for the Bear Run Mine, that issue is not ripe for review because OEA camnot make a

- s _'t_‘q#_e;i;%e_mnatgqn: thaf the agency has not yet made.
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